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CROSS VOTING IN RAJYA SABHA ELECTIONS

THIS ARTICLE COVERS ‘DAILY CURRENT AFFAIRS’ AND THE TOPIC DETAILS OF "CROSS VOTING
IN RAJYA SABHA ELECTIONS”. THIS TOPIC IS RELEVANT IN THE “POLITY AND GOVERNANCE”
SECTION OF THE UPSC CSE EXAM.

WHY IN THE NEWS?
Cross-party voting by MLAs was observed during the Rajya Sabha elections in the States of Uttar
Pradesh, Himachal Pradesh, and Karnataka.

WHAT IS CROSS VOTING?

e Cross-voting during Rajya Sabha polls is when a legislator, commonly a member of a
legislative assembly (MLA), casts a vote for a candidate not affiliated with the political
party or alliance to which the legislator belongs.

o The Rajya Sabha, the upper house of the Parliament of India, is not directly elected by the public
but by the elected members of the State Legislative Assemblies. In Rajya Sabha elections, MLAs
from each state exercise their voting rights to choose representatives for the Rajya Sabha.

o The allocation of seats to a state is based on its population. Cross-voting occurs when a
legislator deviates from the party’s designated candidate and instead votes for a candidate from
another political party or an independent candidate.

UNVEILING THE PROCESS OF RAJYA SABHA ELECTIONS

e The Rajya Sabha, the upper house of the Indian Parliament, stands as a distinct entity compared
to the directly elected Lok Sabha. Choosing members for the Rajya Sabha involves a multi-
layered and nuanced indirect election process that deviates significantly from the familiar public
polling booths and direct voting associated with Lok Sabha elections.

e A Unique Electorate: Unlike the Lok Sabha, where every citizen above 18 holds the power to
vote, the responsibility of electing Rajya Sabha members falls solely on the elected
representatives of the state legislative assemblies (MLAs). This unique system ensures that
the upper house reflects the will of the state legislatures, fostering a balance of power between
the central government and the states.

o Ensuring Equitable Representation: To guarantee diverse representation within the Rajya
Sabha, a method called single transferable vote (STV) is employed during the elections. This
system empowers MLAs to rank their preferences for various candidates on the ballot paper. If a
candidate secures enough first-preference votes to meet a predetermined quota, they are
declared elected. This meticulous approach ensures that parties with significant support in the
state assembly have a fair chance of securing seats even if they may not hold an absolute
majority, fostering inclusivity and diverse representation within the Rajya Sabha.




TRANSPARENCY THROUGH OPEN BALLOTS

e Prior to 2003, Rajya Sabha elections were shrouded in secrecy, as voting was conducted through
a secret ballot system. This, however, opened doors for unforeseen outcomes like the 1998
Maharashtra elections, where a candidate from the dominant party unexpectedly lost due
to cross-voting by MLAs. To address this lack of transparency and potential for manipulation,
an amendment introduced an open ballot system in 2003 (Section 59 of the RPA, 151 was
amended for the open ballot system).

e Now, MLAs are required to show their marked ballot paper to their party’s authorised
agent, increasing transparency and accountability while minimising the possibility of
voting against party lines. This crucial step helps to maintain the integrity of the election
process and ensures that the elected representatives act in accordance with their party’s
mandate.

o In essence, electing members to the Rajya Sabha is a carefully designed and intricate process that
balances representation across states, ensures fairness through a unique voting system, and
promotes transparency through open ballots. This intricate mechanism plays a crucial role in
shaping the composition and functioning of India’s bicameral parliament, fostering a robust and
balanced democratic system.

SUPREME COURT’S INTERPRETATION OF DEFECTION

KULDIP NAYAR V. UNION OF INDIA (2006)

In the case of Kuldip Nayar versus Union of India (2006), the Supreme Court affirmed the use of an
open ballot system for Rajya Sabha elections. The rationale behind this decision was the belief
that transparency has the potential to eliminate corruption if secrecy becomes a breeding ground
for it. The court also clarified that an elected MLA affiliated with a political party cannot face
disqualification under the Tenth Schedule for voting against their party’s candidate. The most severe
consequence they might encounter is disciplinary action from their political party.

RAVI S. NAIK AND SANJAY BANDEKAR V. UNION OF INDIA (1994)

In the judgement of Ravi S. Naik and Sanjay Bandekar versus Union of India (1994), the Supreme Court
established that voluntarily giving up membership under the Tenth Schedule does not solely
entail formal resignation from the member’s affiliated party. The court emphasised that a
member’s behaviour both within and outside the legislative house, can be scrutinised to determine
whether it qualifies as voluntarily giving up membership.

REASONS FOR CROSS VOTING

Navigating Political Labyrinths: Uncover the complexities of political alliances and rivalries within
states and political parties that give rise to cross-voting. Witness how MLAs, driven by broader political
considerations, sometimes prioritise overarching alliances over unwavering party loyalty.

Individual Conscience at Play: Delve into the realm of “Conscience Voting,” where legislators exercise
their right to vote based on personal beliefs and a thorough assessment of candidates’ qualifications,
breaking away from the conventional strict adherence to party directives.




Dissent and Independence: Witness the drama unfold as “Internal Party Conflicts” become catalysts
for cross-voting. Discover how dissatisfaction with party decisions or internal conflicts can serve as a
powerful expression of dissent and a means for legislators to assert their independence.

Local Issues, Global Impact: Explore the influence of “Personal Agendas” as legislators are swayed by
personal or local issues that shape their voting choices. Understand how these specific concerns
resonate within constituencies, propelling support towards candidates or parties that directly address
them.

PRELIMS PRACTISE QUESTION

Q1. Consider the following statements regarding the 10th schedule of the Indian constitution:
1. The speaker of the House is responsible for deciding on disqualification matters under the 10th
Schedule.
2. As per the 10th schedule, a merger of Parties means that two-thirds of the members of a party
join another party.
3. The 61st Amendment to the Constitution introduced the 10th Schedule.
How many of the statements given above are correct?
(a) Only one
(b) Only two
(C) All three
(d) None

ANSWER: b

MAINS PRACTISE QUESTION

Q1. In the context of the 10th Schedule, analyse the role of the Speaker of the House in deciding
on disqualification matters. How does this responsibility impact the impartiality of the Speaker

and the overall stability of the political system?
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Recently the Supreme Court of India has given its judgment underlining the duty of Tamil Nadu
to the State of Tamil Nadu under the Central laws of India to cooperate in the investigation of the
Enforcement Directorate.

The Supreme Court of India has stayed the order of the Madras High Court according to which
the summons earlier issued to the district collectors were postponed.

According to the decision of the Supreme Court of India, the District Collector is bound to comply
with the summons issued by the Enforcement Directorate.

Recently, the Enforcement Directorate (ED) has summoned the collectors of Tamil Nadu under
the Prevention of Money Laundering Act (PMLA) in an attempt to find out whether illegal sand
mining in the state of Tamil Nadu is due to corruption or the laundering of ‘money earned’ from
it. going.

The Prevention of Money Laundering Act (PMLA) allows the ED to investigate the money
laundering aspect of crimes registered by the police in various states. This does not mean that
the ED’s attempt to assess the potential loss to the exchequer on the basis of uncontrolled mining
is within its jurisdiction.

The Supreme Court of India had described the Madras High Court order as a ‘gross
misunderstanding of the law’. He has cited Section 50 of the PMLA related to the ED’s power to
summon any person to produce any record or give evidence necessary for the investigation.

The Supreme Court of India noted that the Enforcement Directorate’s investigation was based on
first information reports filed in Tamil Nadu and that certain sections of the cases were
scheduled offenses under the PMLA.

The Supreme Court of India has given no importance to the decision of the Madras High Court in
the case of Vijay Madanlal Chaudhary vs. Union of India (2022) which was based on the decision
of the Supreme Court upholding the PMLA.

Under Centre-State relations in India, the Tamil Nadu state government and the respective
district collectors had filed writ petitions against the ‘usurpation’ of state powers by the central
agency and the validity of the summons.

The Madras High Court, in its 2022 judgment, had said that the ED cannot pursue cases on the
presumption or presumption that a crime has been committed.

Unbridled illegal sand mining, through extraction in excess or without any permission, is quite
common in Tamil Nadu.

ENFORCEMENT DIRECTORATE:

The Enforcement Directorate was established in 1956by the central government in India




e It is a special financial investigation agency under the Department of Revenue, Ministry of
Finance, Government of India, whose headquarters is located in New Delhi.

e The major functions of the Enforcement Directorate include; Involves investigating cases related
to violations of FEMA, 1999, “Hawala” transactions and violations of foreign exchange rules and
other types of violations under FEMA.

e Money laundering in India was earlier dealt with under the Foreign Exchange Regulation Act,
1973 but later FERA was replaced by FEMA.

STRUCTURE OF THE OFFICE OF ENFORCEMENT DIRECTORATE:

ENFORCEMENT DIRECTORATE
POWERS ?

B PlllTllS A}
AS

UPSC/ PCS

_

There are a total 10 regional offices of the Enforcement Directorate in India. Each of these regional
offices has a Deputy Director and 11There are sub-regional offices, each sub-regional office headed by
an Assistant Director.

Following are the names of the regional offices of Enforcement Directorate in India -

1. Mumbai
2. Delhi

3. 3.Chennai
4. Kolkata
5. Chandigarh
6. Lucknow
7. Cochin

8. Ahmedabad
9. Bangalore
10. Hyderabad

MAIN FUNCTIONS OF ENFORCEMENT DIRECTORATE:

The main functions of the Enforcement Directorate are as follows -

The Enforcement Directorate in India investigates cases related to suspected violations under
the provisions of FEMA. The following cases have been included in cases relating to suspected
cases of violation of laws in India:-

1. Overestimating the export price and underestimating the import price.
2. Transactions done under Hawala.
3. Buying property abroad outside India.




u1 b

Illegal collection of large amounts of foreign currency.

Illegal trading in foreign currency.

Matters relating to violation of foreign exchange rules and other types of violations under
FEMA.

The Enforcement Directorate (ED) in India first collects intelligence regarding a case of violation
under FEMA’s 1999 laws, and then shares it with case-related agencies in India. The
Enforcement Directorate in India receives intelligence and secret information from complaints
etc. through the intelligence agencies of the Center and the state concerned.

The Enforcement Directorate in India has the power to attach or confiscate the property of those
found guilty of violating FEMA.

“Attachment of property” under Chapter III of the Money Laundering Act [Section 2 (1) (D)]
means confiscation of property, includes transfer or conversion of property to another person
and prohibition of sale of the said property; Is.

Against those who violate this rule under the Money Laundering Act; It also includes carrying out
search, seizure, arrest, and prosecution actions etc.

To obtain legal extradition from the concerned states for the transfer of money laundering
offenders under the Money Laundering Act and. Apart from this, completion of proceedings
related to transfer of criminals is also included.

The Enforcement Directorate (ED) in India is empowered to adjudicate cases of violation of the
erstwhile FERA Act 1973 and subsequent FEMA, 1999 in India and decide the penalty imposed at
the conclusion of the settlement proceedings.

Thus, the main objectives of setting up the Enforcement Directorate (ED) include taking legal
action against those involved in money laundering in the country, which includes confiscating
their assets.
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MEANING OF MONEY LAUNDERING :

‘Money Laundering’ The term originated from mafia groups in the United States. Mafia groups
earned huge amounts of money from extortion, gambling, etc. and this money was disguised as
legitimate sources (e.g. laundromats). Money laundering became a concern in the United States
around the 1980s.

In India “Money Laundering” Popularly known as hawala transactions. It was most popular in
India during the 1990s when the names of many leaders were exposed in it.

Money laundering refers to disguising black money earned illegally as legitimate money. Money
laundering is a way of hiding money obtained illegally.

The money obtained through money laundering is invested in such works or in such investments
that even the investigating agencies are not able to trace the main source of the money.




e A person who misappropriates money in the process of laundering money obtained illegally
is “launderer” It is said.

e In the process of money laundering, black money earned through illegal means turns white and
returns to its rightful owner in the form of legal tender.

THE PROCESS OF MONEY LAUNDERING INVOLVES THE FOLLOWING THREE STEPS -

1. Placement
2. Layering
3. Integration

PLACEMENT :

e Firstin the process of money laundering This phase involves the entry of cash into the market. In
this, the launderer deposits the illegally earned money in cash in financial institutions such as
banks or other types of formal or informal financial institutions.

LAYERING :

e Money laundering process The second step in ‘layering’ is related to hiding money. In this, the
launderer hides his real income by making irregularities in the accounting books and doing other
suspicious transactions. The launderer places the funds in investment instruments such as
bonds, stocks, and traveler’s checks or deposits them in bank accounts abroad. These accounts
are often opened in banks of countries that do not cooperate with India’s anti-money laundering
operations.

INTEGRATION :

e Money laundering process final stage of integration. Through this process, money sent outside
India or spent within the country comes back to the launderer in the form of legitimate money.
Such money often comes back to its original owner through investing in a company or buying
real estate or buying luxury goods, etc.

ACTIVITIES INCLUDED IN MONEY LAUNDERING :
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e There can be many ways to do it, the most important of which is -“Creating a fake
company” whom “Shell Companies” is also called.

e Shell companies are a company like a real company but do not actually hold any assets nor do
any actual production activities take place in them.




These shell companies exist only on paper, they do not exist in reality, but the launderer shows
huge transactions in the balance sheets of these companies.

The launderer takes loans in the name of these companies and also takes tax exemption from the
government, but does not file income tax returns and through all these fraudulent activities, he
accumulates a lot of black money.

If a third party wishes to examine his financial records, false documents are produced to the
third party to confuse the investigation as to the source and location of the funds.

Other methods of money laundering include buying a big house, shop or mall but underreporting
its value on paper while the actual market value of the purchased property is much higher. This
is done so that it can reduce the burden on the government Tax ‘ Have to give. Thus ‘tax evasion
‘ Black money is also raised through.

Another method of money laundering is when Launderer through many means, people deposit
their money in the banks of such countries where the Government of India or the government of
any other country does not have the right to check their account. The biggest example of this is
Switzerland where a large number of Indians have black money accumulated which has been
earned through money laundering.

MONEY LAUNDERING ACT, 2002 TO PREVENT MONEY LAUNDERING IN INDIA :

The Money Laundering Act in India was enacted in 2002, but has been amended 3 times (2005,
2009 and 2012). The last amendment made in it in the year 2012 got the assent of the President
on January 3, 2013 and this law came into force across India from February 15, 2013. The PMLA
(Amendment) Act, 2012 has included concealment, acquisition and possession of money and use
of proceeds of crime in the list of offenses.

PMLA, RBI, SEBI and Insurance Regulatory and Development Authority (IRDA) were brought
under PMLA in 2002 and hence all the provisions under this Act apply to all financial institutions,
banks, mutual funds, insurance companies and their financial intermediaries. Are.

BENAMI TRANSACTIONS (PROHIBITION) AMENDMENT ACT 2016 :

This Act amended the parent Act, the Benami Transactions (Prohibition) Act 1988 and renamed
it as the Benami Property Transactions (Prohibition) Act, 1988. The Act defined a benami
transaction as a transaction where: Is held by or transferred to one person but is provided or
paid for by another person. Transactions done in a fake name may result in transfer of
ownership of the property to the ownerlf no information is available about the property, the
person submitting the claim for the property is not verifiable.

APPELLATE TRIBUNAL :

The Act provides for an Appellate Tribunal to hear appeals against any order passed by the
adjudicating authority.

An appeal can also be made to the High Court against the orders of the Appellate Tribunal.

The Special Court will have to complete the trial within six months from the date of filing of the
complaint.

CONCLUSION/ WAY FORWARD:
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The process of money laundering is very complex and cunning, to stop it, the Government of
India should develop financial infrastructure in India to allow payments through electronic
means as much as possible.

The laws against money laundering in India are currently such that it appears to us as a possible
violation of the federal nature of India and federal principles. The laws against money laundering
in India need to be made more stringent, transparent and equitable so as to put a stop to the
accumulation of black money in India.

Whatever may have been the reason behind the summoning of Tamil Nadu collectors by the
Enforcement Directorate officials, it raises questions on the independent existence and
impartiality of the officials of the Enforcement Directorate of India. Therefore, it is necessary that
the Enforcement Directorate of India should perform its work independently and impartially,
without any pressure or ill intentions.

Various states in India have been accused of misusing central investigative agencies, intimidating
opposition political parties or being biased against states ruled by their political opponents by
the government in power at the Centre. In such a situation, the Central Investigative Agencies
also need to remain impartial, independent and neutral and need to implement the powers given
to them under their jurisdiction by the Constitution of India without any bias and impartially so
that in future there will be no Central-State conflict in India. There should not be a situation of
deadlock in relationships.

PRACTICE QUESTIONS FOR PRELIMINARY EXAM :

Q.1. Consider the following statements regarding the Enforcement Directorate.

1.
2.

3.
4,

In India, the Enforcement Directorate was established by the Central Government in 1996.

It is a special financial investigation agency under the Revenue Department of the Ministry of
Finance, Government of India, whose headquarters is located in Kolkata.

There are a total of 29 regional offices of the Enforcement Directorate in India.

The Enforcement Directorate in India has the power to attach or confiscate the property of those
found guilty of violating FEMA.

Which of the above statement / statements is/ are correct?
(A)Only 1 and 3

(B) Only 2

(C) Only 3 and 4

(D) Only 4




Answer - (D)
PRACTICE QUESTIONS FOR MAIN EXAM :
Q.1. Outlining the structure and main functions of the Enforcement Directorate of India, discuss

whether misuse of any central investigative agency under Centre-State relations in India is
compatible with the democratic nature of India? give a logical explanation.

Akhilesh Kumar Shrivastava



https://plutusias.com/author/akhilesh886/

